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B cTaTbe paccMaTpuBalOTCS MHCTUTYTbI 6es-
BECTHOro OTCYTCTBUSA rpaxkaaHWHa u obbsasne-
HUA ero ymepLlmm. ABTOPbl PacKpbIBalOT NMOHS-
TS nccnenyemMbiX UHCTUTYTOB, YCIOBUS U 3aKO-
HoZaTeNbHble MOAXOAbl K CpOKaM, Heobxoau-
MbIM ONS NPU3HaHUA rpakgaHMHa 6e3BeCcTHO
OTCYTCTBYHOLWMM UNKN yMepwuMm. B paboTte npo-
BedeH aHanu3 cynebHom npakTuKu no Agenam
uccnenyemon Kateropuu, Nno3BoOAUBLUMIA CPOp-
MyMpPOBaTb npakTU4ecku 060CHOBaHHbIE
npeanoXeHns 0 MoAepHU3auun rpaxxaaHckoro
3aKoHopaTenbcTBa. ABTOpaMu Npu HanucaHum
CTaTbM BbISABAEH pgaa npobneMm, KacarwLwmxcs
NpUMEHeHUs MUHCTUTYTOB MNpPU3HAHUSA rpaxaa-
HWHa 6e3BeCTHO OTCYTCTBYHLLUM U 06BbABAEHMUS
rpaxkgaHuHa ymepuwmM. Tak, U B MaTepUanbHOM,
M B npoueccyasbHOM 3aKOHOAATeNbCTBE UMe-
toTCa nNpobenbl, HEe NO3BONSAKOWME onpenenuTb
TOYHbIA COCTaB 3aMHTEpPECOBaHHbIX /UL, KOTO-
pble UMelT NpaBoO NoaasaTb 3asBNeHUE Mo ae-
NnaM gaHHOM KaTteropuu. TakXe B 3aKOHe He
yKa3aHbl 0BCTOATENbCTBA, KOTOpbIE CAyXaT OC-
HOBaHMEM ANS nepefayn MMyLecTBa nponas-
Wwero rpaxxgaHuHa B OOBepuTenbHOe ynpasne-
Hue. ABTOPbI, aHaNU3NpPysa 3aKOHOAATENbCTBO U
Hay4HYlO nuTepartypy, npeanaratoT CBOM Bapwu-
aHTbl pelleHnsa BbllWeHa3BaHHbIX npobnem. A
MMEHHO rnpepafnaraeTcd BHECTU B [pakaaHCKUM
Kopekc Poccuiickon depepaunm HopMmy, onpe-
OENSLWYy Kpyr Auud, KOTOpble MMEKT MnpaBo
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The article examines the institutions of an un-
known absence of a citizen and declaring him
dead. The authors disclose the concepts of the
institutions under study, the conditions and
legislative approaches to the terms necessary
for recognizing a citizen as missing or dead.
The paper analyzes the judicial practice in
cases of the studied category, which made it
possible to formulate practically substantiated
proposals for the modernization of civil legis-
lation. When writing this article, the authors
revealed a number of problems regarding the
application of institutes for recognizing a citi-
zen as missing and declaring a citizen dead.
Thus, there are gaps in the substantive and
procedural laws that do not allow determining
the exact composition of interested persons
who have the right to file an application for
cases of this category. Also, the law does not
indicate the circumstances that serve as the
basis for the transfer of the property of a miss-
ing citizen to trust. The authors, analyzing the
legislation, scientific literature offer their own
solutions to the above problems. It is pro-
posed to introduce into the Civil Code of the
Russian Federation a norm that defines the
circle of persons who have the right to submit
applications for recognizing a citizen as miss-
ing and declaring him dead. It is required to
fix the grounds necessary for transferring the
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noAaBaTb 3a8BNEHUS O NPU3HAHUM FTPAXKOAHUHA
6e3BeCcTHO OTCYTCTBYHOLWMM U OOBbABAEHUU €ro
yMepLwmnM; a Takxke 3adpmKcMpoBaTb OCHOBaHUS,
HeobxoauMble ons nepenavyun B 4OBepuTenbHoOe
ynpaBieHue MMyLecTBa NponaBLIEero rpaxaa-
HMHA. ABTOpbl TakXe nonaratoT Heob6XxoaAMMbIM
npuHaTtme MNoctaHoBneHuns MNneHyma BepxoBHO-
ro Cyna Poccuickon depepaumnun, Kotopoe co-
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property of a missing citizen to trust manage-
ment. The authors also consider it necessary
to adopt the Resolution of the Plenum of the
Supreme Court of the Russian Federation,
which will contain clarifications on the appli-
cation of the provisions of civil and civil pro-
cedural laws on the procedures for recogniz-
ing a citizen as missing and declaring the citi-

aepxano 6bl pa3bsiCHEHUS N0 NpPUMEHeHUK | zen dead.
NONMIOXXEHUIN TPaXKAAHCKOroO U  TPaxKAaHCKOro
npoueccyasbHOro 3akoHogaTtenbCTBa O npote-
Aypax nMpusHaHUg rpaxaaHuHa 6e3BecTHO OT-
CYTCTBYWOLUM U O0ObABNEHMUA rpaxKAaHUHa
yMepLmMm.

KnioueBble cnoBa: 6e3BeCTHOE OTCYTCTBUE; O0-
BepuTenbHOEe ynpaBieHne; 3auHTEPECOBaAHHbIE
nvua; obbaBneHWe yMepLlinM; npesyMmnums
YKUBHM.

Keywords: the missing; trust; interested par-
ties; declaration of death; presumption of life.

«Ywen ns goMa U He BepHynca». MMeHHO Tak NuUwyT B 06baBNEeHUAX nua, NoTepss-
wme CBOUX POACTBEHHUKOB UNM Apy3en. Takag CcUTyauuss MOXET MPOM3OUTU B KaXKOOW
ceMbe, HeCMOTPA Ha Xopowwue B3auMOOTHOLWEeHUs Opyr ¢ apyrom. flonroe oTcyTCTBME
rpaXkgaHuWHa HeceT 3a coboi onpeneneHHble NOCNEACTBUS KaK ONs UL, HAXOOALWMXCS B
pOACTBE C 3TUM rpaxKAaHWHOM, TaK U A9 caMoro nponaslwero. Bo3HukatoT npobnemsl
onpeaeneHnem cyabbbl MMyLLECTBA, OCTAaBLUErocs nocae Nponaxu rpaxkgaHuHa, Matepu-
anbHbIM obecnevyeHneM NuU, HAXOAUBLUMXCA Ha €ro MXXAUBEHWUU, CTAHOBUTCSH HESACHbIM
cTaTyc cynpyra (cynpyru) nponaswero nuua. ng paspeleHna Bcex nosgaBasowmxcsa npo-
6n1eM N HeyBA30K CYLWEeCTBYT MHCTUTYTbl NPU3HAHMS rpakgaHMHA 6e3BeCTHO OTCYTCTBY-
OWKUM 1N 06bABNEHMS rpaXkgaHMHa ymMepwuM [UcaeHKoBa, lemunyes, 2009; 316].

Heo6xoaAnMMO NpoBOAMUTbL FPpaHb MeXxay o6bsBleHUeM yMepLuM U npusHaHmem bes-
BECTHO nponaswmnM. HecMOTpsa Ha CBOKO CXOXEeCTb, 3TU MHCTUTYTbl UMEIOT AOCTAaTOYHO Cy-
LeCTBEHHbIE Pa3/INymS, Kacatlowmecs CPOKOB, MPU KOTOPbIX MOXHO OObABUTb FpaKaaHu-
Ha yMepwuM UamM npusHaTb ero 6e3BeCTHO OTCYTCTBYHOLWMM, @ TaKXKe nocneacTsnim obHa-
py)XeHus mecTa rnpebbiBaHMa nuua. BepHoe 1 npaBunbHoe OTrpaHUYEeHUE OAaHHbIX NOHS-
TUA ApYr OT Apyra UMeeT CYLeCTBEHHOE 3HayeHue Ong NpaBuIbHOro pacCMOTPEHUS U
paspeleHmnsa rpaxaaHckoro gena.

B coBpeMeHHOM Mupe OaHHble MHCTUTYTbl SBAAKOTCA OOCTAaTOYHO aKTyaslbHbIMU, T.K.
eXxerogHo B Poccum ncyesaet orpoMHoOE Koau4vecTso yenosek (0kono 30-35 Tbic.) no co-
BEepLUEHHO Pa3HbIM MPUUYMHAM: KTO-TO CKPbIBAaeTCHd OT O0/roB; HEKOTOpble yXoasaT M3-3a
npo6nem B ceMbe; 60bLIYIO POJib UTPAET YCUNEHNE KPUMUHOTEHHOM 0B6CTaHOBKU, MPUBO-
AALller K COBEPLUEHUIO B OTHOLIEHUM 3TUX NUL, NPECTYNNEeHUN, KOTOpble HEPeaKOo BbICTY-
NarT MPUUYUHOM UX UCYE3HOBEHUS; HEMANIOBAXHbIM (PAaKTOPOM UCUYE3HOBEHMUS rpakaaH
CTaHOBSATCS BOEHHbIE AENCTBUS, TEPPOPUCTUYECKME aKTbl (Hanpumep, B NeTepbyprckom
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MeTpononuteHe B 2017 r.), CTUXUMHbIE BeaCcTBUSA (3EMNETPACEHUS, yparaHbl, cMepuun), a
TakKXXe pa3HOro poga Katactpodbl. B 601bWKMHCTBE Cly4aeB Mepbl, KOTOPble NPUHUMAKOTCH
AN NoUCKa nuu, NponaBwmnx 6e3 BeCTu, He NMPUHOCAT XXeslaeMoro pesynbtaTta, cneacTBu-
€M 4Yero Kak pa3s CTaHOBUTCS ropuandeckas HeonpeneneHHoCTb.

Ons TOro, 4ToObl YETKO pas3rpaHMYMBaTbL ABa CXOXUX MeXay cOB0oMn MOoHATUSA, HEOD-
XOOMMO OAaTb XapaKTePUCTUKY KaXXaA0MY U3 HUX.

be3BecTHOe OTCYTCTBME — YCTAHOBJIEHHbIM CyAOM (QaKT OJUTENbHOro OTCYTCTBUSA
rpakgaHWHa B ero NoCTOSHHOM MecCTe XXUTeNbCTBa. AnutesibHoe OTCYTCTBME rpaXgaHuHa
- OOHOro U3 BaXXHeEHWLWKUX CYyObeKTOB XO39MCTBEHHbIX CBA3eM — 3aTparuBaeT UHTepecsl
MHOXeCTBa APYrmMX rpaxaaH v rpuanvyeckux nvL, — KOHTpareHToB rno gorosopaM. Kpome
TOro, MOryT CTpagaTb UHTepecbl paboToaaTenen, Y1eHOB CeMbMW, HACNeOHMKOB U T.4. Bo
BCEX 3TUX CNyyassX BCTaeT BOMNPOC O 6e3BeCTHOM OTCYTCTBUM rpaxKgaHuWHa, 4yTobbl He
HapyLwancs HopManbHbIN X004, XO39MCTBEHHOro o6opoTa.

B Hay4yHOW cpepfe BbliCKA3blBAOTCH pPa3Hble TOUYKU 3PEHUd MO NOBOAY COAEpXKaHUS
NOHATUA «be3BecTHoro otcytcTema». Hanpumep, C.I1. NMPpAHUWHUKOB FrOBOPUT O TOM, 4TO
HOPMbI MHCTUTYTa BE3BECTHOrO OTCYTCTBUSA rpaKaaHMHa perynmpyroT HekKnme nocnencTeus,
KOTOpble BO3HMKAKT B CBHA3M C OJIUTENIbHbIM OTCYTCTBMEM B CBOEM MECTe XXUTenbCTBa
rpakgaaHuHa, COCTOSLEro B onpeneneHHbiX OTHOWEeHUSX C APYrMMNU NNLAMU U OpraHun-
3aumMaMmn, a TakxkKe nopsaaok NpUsHaHUA Takoro nuua 6e3BecTHO oTcyTcTByrowmM [lMpsa-
HUWHKUKOB, 1990; 64]. KO.A. lNMonoBa cunTaeT, YTo 6€3BeCTHOe OTCYTCTBME — ITO Takoe OT-
CYTCTBME, MPU KOTOPOM HEBO3MOXHO YCTAaHOBUTb MECTO XMUTesbCTBa SiMua U HeT OCHOBa-
HUN ONg NpennosioXXeHUs 0 HaXOXAeHUU ero B Xmebix [[Tonosa, 1985; 37].

Cnepyet nogaepxaTb Touky 3peHusa C.I1. MpaHUWLIHMKOBA, T.K., LEeNCTBUTENbHO, NMpKU
DONTOM OTCYTCTBMM NMLA 3aTparmMBatoTCs He TONIbKO €ro MHTepechbl, HO U MHTepechbl Tex
nvu, opraHm3auui, C KOTOpPbIMUM OH HAaXOOMNCA B POACTBEHHbIX UM OE/1I0BbIX OTHOLWEHMU-
axX. HopMbl J@aHHOIO UHCTUTYTA, HECOMHEHHO, perynupytoT nopaaok NnpusHaHus nuua 6es-
BECTHO OTCYTCTBYHOLWMM. YyacTue rpakaaHuHa B NPaBOOTHOLLIEHMSAX, €C/TM HEU3BECTHO ero
MeCTOHaxoXaeHne, Bbi3bIBAET HEKOTOpble TPYAHOCTU ON9 APYrMX ero yyacTHUKOB. [aH-
Hbl (paKT BNevYeT HeonpeneneHHOCTb Kak B CEMEeMHbIX, 0eN0BbIX OTHOLEHUSIX, Tak U B
BOMpoOcCax, CBA3aHHbIX C COBCTBEHHOCTHHO.

Ong npusHaHuA rpaXkaaHMHa 6e3BeCTHO OTCYTCTBYHOWMM HEO6X0AMMO, YTOObI B Teve-
HMe rofa B MecCTe ero XuTtenbCTBa He 6bl10 cBedeHUn 0 ero MecTte npebbiBaHUg. Ecnm nmuo,
NpuU3HaHHOe 6e3BeCTHO NPOoMnaBWUM UK OObSABNEHHOE YMepLLIMM, BO3BpaLLAeTcs Uan cTa-
HOBUTCHA U3BECTHA UHPOPMALMS O ero MecTe HaxoXaeHus, TO peLlleHne cyaa OoTMeHdaeTcd, U
MOryT BbITb BOCCTAHOB/IEHbI TE OTHOLLEHMS, KOTOPbIe NoaieXkaT BOCCTaHOB/IEHUIO.

CynebHasa konnerus no rpaxxgaHckum genam BepxosHoro Cyaa Poccuickomn depe-
paunu (oanee - BC P®) nepecmaTpmBana o4yeHb MHTEpeCHOe pelleHne, NoAaHHOE XXeH-
WMHOW C TpeMs AeTbMU O MPU3HAHUN ee My>XKa Be3BeCTHO OTCyTCTBYHOWMM. UcTnua aBns-
nacb xutenbHuuen lNckoBckor obBnactu, B 3a9B/eHUMM OHa YyKasblBasa, UTO €e MyX B
2012 r. yexan B YKpauHy U C 3TOro BpeMeHu 6onble He noasnsancs. Mo ucreyeHmm mecq-
La OTCYTCTBUS My>Ka UCMNyraHHasg cynpyra 3asiBuja B NpaBoOOXpaHUTENbHbIE OpraHbl O ero
nponaxe. OQHaKo 3a9BNEHMNE OXUOAEMbIX Pe3y/bTaTOB He MPUHECO.

CnycTa NaTh NeT Nocae NponaXxu cynpyra uctmua NoOBTOPHO o6paTtmnach C aHanorny-
HbIM 3a8BMEHMEM B NMPaBOOXpPaHUTENbHbIE OpraHbl. B 3TOT pa3 el coobLMnm o TOM, YTO ee
Cynpyr HaxoaAMuTCa B PO3bICKe 3@ coBeplleHue npecTtynsieHus. Mo ucreyeHmmn mecqaua umc-
TULY OMNOBECTUAM O TOM, YTO Mepbl, Hanpas/eHHble Ha NOUCK ee cynpyra, ucyepnaHbl,
HauTK cyrnpyra He yaanocb. UcTmua pewwmnnia obpaTtuUTbCsa B CyA C 3a9B/IeHUEM O MPU3HAHUN
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ee cynpyra 6e3BeCTHO OTCYTCTBYHLWMM. DTO pelleHne en HeobxoanMmMo AN Toro, YToobl
O0(OPMUTb MEHCUIO NO MOTEPE KOPMU/bLA M HA3HAUYUTb LOBEPUTENBHOIO YNpaBasSOWEro
ON9 ynpaBneHnsa MMyLLEeCcTBOM nponasLero cynpyra. Fopoackon cya, 3acnywas BCe 40BO-
Abl UCTULbI, pelnn O0TKa3aTb B yOOBNETBOPEHUM 3agBneHng. O6nacTtHoOM cya, B KOTOPbIN
ncTuua pewurna o6xxanosaTb pelleHne, BCTan Ha CTOPOHY CyAa NepBOM MHCTAHUMU U aHa-
JIOTMYHO OTKa3an B YO0B/IETBOPEHMU 3asIB/IEHHbIX TPeO6OBaHUNA.

OTMeHaga npuHaTtblie no geny peweHus BC PO ykasan cneayowee. 3agBUTENIbHULA CO-
cTosna B 6pake ¢ nponaswmM ¢ 1998 r. B 2012 r. MyX 3asBUTENbHULbI Nponan 1 6bia0 No-
JaHO 3asiBNeHMe B NpaBOOXpPaHUTeNbHble opraHbl. CNycTa NaThb N1eT 3ag9BUTeNbHULEn 6bI10
nogaHo aHanorMyHoe 3asiBneHue, T.K. Cyrnpyr Bce eule He BepHyncs. B gene ynomMmHaeTcs
coobueHne CnencTtBeHHOro ynpasneHusa YnpasneHus MUHUCTepCTBa BHYTPeHHUX aen Poc-
cum no MNckoBckom obnactu, gatuposaHHoe 2017 r., 0 TOM, 4YTO ewwe netom 2012 r. B OTHO-
LWeHUU OAHHOro rpakaaHWHa 6b110 BO3OYXAEHO YroNnOBHOE AeNo, Cynpyr Nctmubl Gurypu-
poBan B YrofIOBHOM ferie B KayecTBe 06BMHAEMOro, KOTOPOro 06baBUAN B PO3bICK. PO3bICK
CHayana 6bi/1 Ha penepanbHOM, 3aTEM Ha MeXAYyHapOAHOM YpOBHe. Yro/sioBHOe Aeno 6bi1o
NPUOCTAHOB/IEHO HAa OCHOBAHWUM TOrO, YTO FPaXXOAHUHA BCE-TaKU OBHAPYXUTb HE CMOI/N.
M3 MecTHOM nonuumu 6binm NnpeacTaBneHbl U Apyrme AOKYMEHTbI, B KOTOPbIX CKa3aHO O TOM,
YTO B paMKax PO3bICKHOMO efla MecToOHaxoXaeHWe nponasBwero rpaXkaaHuHa yCTaHOBUTb
He y[anocCb. APryMeHTbl HUXKeCTOSIWUX MHCTaHUUM, Ha OCHOBAHMKU KOTOPbIX UCTMUE 6blno
OTKa3aHO B MPU3HAHWUM Cynpyra OTCYTCTBYHOLUMM, 3aKNKOYaNNUCb B TOM, YTO Cynpyr UCTULbI
CKpbIBaANCS OT NPaBOOXPaHUTENbHbIX OPraHOB U3-3a COBEPLUEeHUS NpecTynaeHus.

B cBoux aprymeHTtax BC P® otocnan K cT. 42 IpaxpgaHckoro Koaekca Poccumnckom
®epepaumu (panee — K P®). B ctatbe yNOMUHAETCS O TOM, YTO FrpaXkgaHMHA MOXHO Mpu-
3HaTb 6e3BEeCTHO OTCYTCTBYHOLIMM Ha OCHOBAHMUWU 3a4BJIEHUS «3aUHTEPECOBAHHbIX NUL».
YTo6bl 3aaBneHmne 6bI/10 YAOBNETBOPEHO, 06 OTCYTCTBYHOLWEM FpaXKaaHWHE B TeYeHue roaa
MO MeCTYy ero XXUTeNbCTBa He NOMKHO OblTb CBEAEHUN O ero MecTe NpoXXusaHusb. Mo MHe-
HuUto BC PO, pakT 06baBNeHNS rpaxkgaHnHa B pO3bICK U3-3a BO3OYXXAEeHUS YroIOBHOIO ae-
na 6e3 aHanM3a M OuEeHKU BCeEX CBeOEeHUM, KOTopble 6blain NOoNyYeHbl B pe3yfbTaTe Takoro
pO3bICKa, HE MOXET CNYXUTb OCHOBaHMEM A1 OTKa3a B MPU3HAHUM TaKoro rpakgaHuHa
6e3BeCTHO OTCYTCTBYHLUUM.

MpocMaTpmBas mMaTepuanbl Aena, MOXHO YCTaHOBUTb, YTO € 2012 r. 0 rpaxkgaHuHe
OTCYTCTBOBa/MU CBEOEHMS O €ero MeCcTOHaxoXAeHUWU, BNmn3kne poACTBEHHUKU MYXKUUHDI
TOXe He MOornu NpefocTaBuUTb HEOBXo0AMMY MHMOPMauUo 0 HeM. Bcsa ata nHpopmaums
6blna nogTeepxaeHa B cyae. Npeacrasutenm NeHCMOHHOro goHaa n MmMHUCTEpPCTBA Tpyaa
COUMaNbHOM 3aLWMTbl HACENEHMNS HE BO3paXkasn B NPU3HAHUM FpaKaaHMHA 6e3BeCTHO OT-
cytcTeytowmnm. BC PO oTMeHUN BCe paHee NpUHATbIE pelleHUd U Hanpasun Aeno Ha rno-
BTOPHOE pacCMOTpPEHME.

Ob6bgaBneHue rpaxgaHUHa yMepLuMm — 3T0 GakT YCTaHOB/IEHUS CYA0M He TOJIbKO 6e3-
BECTHOro OTCYTCTBUSA NULA, HO U HanMuusg 06CTOATENbCTB, KOTOPble Aal0T OCHOBaHWe nona-
raTb, YTO rpaXkKAaHWHa yXXe HeT B XXUBbIX. TAaKUMU OCHOBAHUSMU MOTYT CIYXKUTb CTUXUNHbIE
6eacTBus, BOEHHbIe, Upe3BblyaHble AENCTBUS, B KOTOPbIE rpaXaaHMH MOr nNonacTb.

B K P® ycTaHOB/MEHbl pa3Hble CPOKU 019 OO6bSABEHUSA FpaXKgaHMHA yMepLuM; Tak
CT. 45 yTOUHSET: «rpaXaaHWH MOXET ObITb OOBbSABNEH CYyAOM YMEpLUUM, eC/in B MecCTe ero
YXUTeNbCTBA HET CBEAEHUN O MecCTe ero npebbiBaHMS B TedeHue NaTn neT». BaXkHo ycTaHo-
BUTb TOT (PaKT, UTO rMpenBapuUTesibHOE NpuU3HaHue rpaXgaHmHa 6e3BeCcTHO OTCYTCTBYHOLWMM
B JAaHHOM c/lydyae He TpebyeTcs. [TOMMMO NAaTUNETHEro Cpoka yCTaHOBJ/IEHbI UHble, COKpa-
LWEeHHble CPOKMU:
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— BOEHHOoChyXallime Wau UHble rpaxgaHe, KoTopble nponanu 6e3 BeCcTn B CBA3U C
BOEHHbIMU OEeNCTBUAMU, MOTYT BbiTb 0O6bSABNEHDbI CYAOM YMEPLWIMMU HE paHee YeM Nno UC-
TeYyeHUU OBYX JIeT CO AHSA OKOHYAHMS BOEHHbIX AENCTBUI; B JAHHOM Crlyyae, 4Tobbl 6bina
BO3MOXHOCTb OCHOBbIBATbCS Ha OaHHbIX BOEHHbIX OeNCTBUAX, CYA O0MKEeH YCTaHOBUTb
NPUYUHHYIO CBA3b MeXOYy BOEHHbIMU AENCTBUAMU U BE3BECTHOM NPOMaXXen rpagaHuHa;

— ecnu nmuo nponano 6e3 BecTn Npu 06CTOATeNbCTBAX, YIPOXKaBLUMX CMEepPTbo Un
Jalowmx OCHOBaHWe npepnonaratb ero rmbéenb OT onpeneneHHoOro Hec4acTHOro caydyas,
Hanpumep, KopabnekpyLleHne, TO CPOK COKpaLWaeTcs A0 WeCcTU Mecsaues.

MpaBoBOEe MONOXeHue nuua, NpU3HaHHOrO 6e3BeCTHO OTCYTCTBYHOLWMM, BReyeT 3a
coboMn M3MeHeHUs B ero nNpaBoBOM cTaTyce. [NpaBOCNOCOGHOCTb AAHHOMO NMUa elle He
OrpaHU4YmMBaeTCs, HO MOryT 6bITb NpeKpaLweHbl HeKMe npasa n ob6ga3aHHOCTW. Mocne npu-
3HaHUS rpaxaaHuHa 6e3BeCTHO OTCYTCTBYHLWMM HACTynakwT cheaylouwme rnocnencrtesug,
3aKkpenneHHble B K PO.

1) MMywecTBo Takoro rpaxgaHuHa Ha OCHOBAaHUW pelleHuns cyaa nepenaeTca B
hoseputenbHoe yrnpasneHue. Heob6xoAMMO YTOYHUTb, YTO [A0OrOBOP [OOBEPUTENIbLHOIO
yrnpassieHUs 3aKyaeTcd UMEeHHO TOraa, Korga cywecTByeT peanbHasd Heob6Xo4AUMOCTb B
yrnpaBneHun AaHHbIM UMYLLECTBOM. JINLO, KOTOPOMY ByaeT nepeaaHo AaHHOE UMYLLECTBO,
onpepensgeTcs OpraHOM oneku U noneymTenbcTea. JIMUO, 3aaBAgt0LLEee O NMponaxe rpax-
AaHWHa, MOXET NpeanoXutb cebg B KayecTBe Takoro yrnpasngwowero. B 3akoHe HeT yTou-
HEeHUN NO NOBOAY TOro, KTO KOHKPETHO MOXEeT ynpasidTb UMMYLWECTBOM MNporasLlero
rpaxkgaHuHa. JInuo ynpasngetr MMyLEeCTBOM Ha MNJaTHOM OCHOBE, @ AEeHEeXHble cpeacTsBa
MOCTYNarT 3@ CYeT BBEPEHHOro eMy uMylecTsa. [loBeputesnbHbIM YNPaBAsSoWNin MOXET
coBepLwaTtb Ntobble OENCTBUA U COENKU B MONb3y Ge3BeCTHO OTCYTCTBYHOLWEro svua oT
CBOEro MMeHM, yKasbiBas Ha TO, YTO OH AENCTBYET B KayecTBe AOBEPUTEJIbHOrO yrnpasng-
towero. B poroBope MOJIHOCTbIO O0/1XKHbI BbITb NPOMUCaHbl BCe nNpaBa M 0693aHHOCTU
yrpaBnSOLWEro 1Mua, MOXeT 6bITb BBEAEHO YTOYHEHME MO MOBOAY TOro, Kakue BeLu rnpo-
haBaTb Henb3q. O693aHHOCTM O0BEPUTENIbBHOIO YNpPaBAdlOLWEro COCTOAT B TOM, 4TOObI
HanpaBnaTb CBOWU CUJbl HA Ha4/1eXxallylo OXpaHy UMYLLLECTBa, 3a60TUTLCA O ero Haanexa-
LLEM COCTOSAHUMN.

2) W3 cocTtaBa mMmywectsa 6e3BeCTHO NponasLlIero nAMua norawarTca 3a40J1KeH-
HOCTM MO ero AoJiraMm, BblAAeTCa coaepykaHue rpaxkaaHaM, KOTopble HaxoAunucb Ha ero
WXOUBEHUU (O0eTW, HeTpy[oCnoCOOHbIM cynpyr). MorawaTtb 3a40/MKEHHOCTb creayeT B
CTpOro onpeneneHHoOM nopsake, T.e. KpegmuTop, XenarwLwmm noayuynTb AeHEXHYI0 BbiNnaTy,
DO/MKEeH 06paTUTbCA B Cy4, C 3a9BNEeHUEM Nocsie BCTYMNNIEHNS pelleHnd cyda B 3aKOHHYH
CUNy O NMONYYEHUU UCTMONHUTENBHOIO INCTa. Ha OCHOBaAHUM 3TOro NPUCTaB-UCTONHUTENDb
MOXeT npeabsaBuTb TpeboBaHUe K OOBepuTeNbHOMY YMNpaBisoweMy O B3bICKaHUKU ae-
HEXHbIX CPeacTB.

3) bpak pactopraetca B ynpoweHHOM nopsgke. BaHO OTMETUTb, YTO, COMNacHo
CemeriHOMY Kopekcy Poccuinckon depgepaumu, nocne BbIHECEHUS CYO0M pelleHus o npu-
3HaHUW rpakgaHWHa 6e3BeCTHO OTCYTCTBYHOLWMM Bpak He rnpekpawaeTcs aBToMaTU4eCKu,
€ro HY>XHO pacToprHyTb. OgHaKo Npu NPUHATUM 3a9BNeHUS OT cynpyra opraHbl 3AIC o64-
3aHbl M3BECTUTb O pa3BoOAe A0BEPUTEsIbHOIO YrpaBagoWero MMyLLeCTBOM Takoro rpax-
AaHuWHa. Ecnm xe y rpaxaaHuHa, NpM3HaHHOIO 6e3BeCTHO OTCYTCTBYIOLWUM, UMEeTCS UMY-
LLEeCcTBO B COBCTBEHHOCTU, TO AOBEPUTENbHbIN YNPaBAAOLWNUIA A0KEH NOAaTb MCKOBOE 3a-
gBNleHne B CyAd O BblAesieHuU 3TOM AO0NU, B MPOTMBHOM Csiyvyae byaeT Hekasg Heonpege-
NIeHHOCTb N0 NOBOAY UMYLLECTBA, KOTOPbIM HEO6XOAUMO YNpaBAaTh.
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4) TMpekpalwatoTca Bce 0693aTeNnbCTBa, rae rpaxxaaHuH, NpusHaHHbIM 6€3BeCTHO OT-
CYTCTBYIOLLMM, ABNSANICA HENOCPEACTBEHHbLIM YYaCTHUKOM, HanpmuMep, OroBop nopyyvyeHums,
KOMUCCUKU, areHTCKUIM JOroBop; NpekpawaeT AeNCTBOBaTb 4OBEPEHHOCTb, BblAAaHHASA UM
unu emy.

5) TpaxgaHWH CHMMAETCH C PerncTpauMoOHHOro y4eTa No MecTy ero XX1UTenbCTBa.

6) B cootBeTctBUM C CeMenHbIM KopekcoM Poccuickon depepaumm BO3MOXKHO
YCbIHOBNIEHUE UNU yaovepeHne pebeHka 6e3 cornacus rpaxkagaHmHa, NpM3HaHHOIO Cya0M
6e3BeCTHO OTCYTCTBYIOLLUM.

7) TpoucxoauTt npekpaweHue TpyaoBbIX OTHOWweHUn. MNMpun 3ToM paboTtogaTtenb He
0643aH BbiNNauyMBaTb 3apaboTHYIO NNaTy 4OBepuUTeNbHOMY yNpasaswWweMy B nepmon oT-
CYTCTBUS FPAXKAAHUHA, T.K. AEHbIN HE ABNSKOTCS 06bEKTOM AOBEPUTENBHOIO YrpaBieHUs.

OcCHOBHOe npaBoBoOe NnocneacTene 06bABNEHUS rpaXXgaHMHA YyMepLIUM — ero ncyes-
HOBEHMe KaK cybbekTa npasa. OCHOBHbIE OpUANYECKME NOCNeaCcTBUS, CBA3aHHble C 00b-
SIBIeHUEM rpaKaAaHMHa yMepLnM Takne Xe, Kak U B C/lydae eCTeECTBEHHOW CMepTU rpax-
DaHUHa:

1) npekpalweHne unu nepexon npas n o0693aHHOCTEN K HAaCNeaHUKaM;

2) rnpekpaweHune TpyaoBblIX OTHOLEHUN;

3) pacTopXeHue B OAHOCTOPOHHEM nopsake 6paka € rpaXXgaHMHOM, KOTOPbIN 06b-
SBIEH YyMepLnM;

4) BO3HMKHOBEHMWE Yy POACTBEHHbIX NUL, NMpaBa Ha NoayyvyeHme nocobuin no notepe
KOpMUbLa;

5) npekpalwieHne Bcex OTHOLWEHUN, C KOTOPbIMU FPaXKaaHWH Gbln HEMOCPEACTBEHHO
CBA3aH;

6) Bbloa4va 3auMHTEepecoBaHHbIM AuMuaM opraHamm 3AIC Ha OCHOBaHUM peLlleHns cy-
ha 06 06bSABNEHUN FPAXKOAHMHA YMEPLIUM CBUOETENbCTBA O CMEPTU rpaXKaaHUHa.

OcobeHHOCTU BO3OYXAEHMS AAHHOW KaTeropuvu Aen pernamMeHTMpoBaHbl B ra. 30
MpaxkpaHcKkoro npoueccyanbHoro Kogekca Poccuiickon depepaumn (pnanee — MK P®).
Bonpoc o noacyaHOCTU pewaeTcs B COOTBETCTBUU cO CT. 276 ITIK P®, koTopasa rnacut o
TOM, YTO 3as9BNEHUE O NPU3HAHUU rPaKaaHUHA 6e3BeCTHO OTCYTCTBYHOLWMM UM 06 06b4B-
NeHun ero ymMepwmM nogaeTcs B CyA Mo MeCTy XUTeNbCTBa UIN MeCTy HaxXOoXAeHUS 3auH-
TepecoBaHHOro nuua. Ecnu gaHHoe 3asBneHMe nojaeTcs LpugnvyecknMm NMLOM, TO OHO
OTNpaBAseTcd B Cyd MO MEeCTYy HaxXOXOeHUS HpUOANYeCcKoro nmua. Mecto HaxoXXoeHus
onpegenseTcs MecToM €ero rocyaapcTBeHHOW permcrtpaunm. Ho 34ecb BO3HUKAET ewe
OOMH BOMNPOC: KTO ByAaeT BbICTyNnaTb B JAHHOM C/llyyae 3auHTepecoBaHHbIM nmMuomM? B 3a-
KOHOZATeNbCTBE YETKOro yKasaHMs Ha 3TOT BOMNPOC HeT.

T.B. pyHTOBCKAsa roBOPUT O TOM, YTO Ha 3aKOHOAATE/IbHOM YPOBHE He ornpeaeneHbl
YyeTKMe rpaHuLbl AN YCTaHOBNEHMS NOHATUSA «3aMHTEpeCcOoBaHHOE Nmuo». Ha Haw B3rnaa,
3Ta HeyperyamMpoBaHHOCTb CO34aeT NpobreMy, KOTopas 3aKN4YaeTCs B TOM, YTO KaxXkabln
CyObsl MOXEeT TONKOBaTb AAaHHOE MOHATUE NO-PasHOMY M BKKOYATb Pa3HbIX ML, B JaHHYIO
kateroputo [pyHTOBCKas, 2016; 55]. na 3anHTepecoBaHHbIX NUL, Heob6xoaAuMa opugmyde-
CKas 3auMHTepecoBaHHOCTb, KOTOpas U cnoasuria 6ol X Ha obpaweHmne B Cy4 NO AaHHOM
kateropun pen. K 3anHTEpeCcoBaHHbIM NUUAM B OAHHOM C/lyvyae cneayetr OTHOCUTb He
TONbKO O61U3KUX POACTBEHHMKOB, HO U KpeauTopoB, pabotogaTtenen [3akapsesa, 2018;
93]. 9TO MHEHMe, Ha Hall B3rnsa, SBAsgeTcs BEPHbIM, T.K. HE TONIbKO 6113KMe poaCTBEHHUKU
MOTyT UMeTb TY WU UHYIO 3aUHTEPEeCOBaHHOCTb, HO U Apyrue nuua, Taknue Kak, Hanpumep,
paboTtogaTtenu, Hy>KoatTCcsd B NpeKpalleHUM TpynooBbIX OTHOLWEHUA C 6e3BeCTHO OTCyT-
CTBYHOLWMM NTNLLOM.
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HeobxoaMMOCTb 06bSBAEHUS FpaXKoaHWHA YMEpLIUM UMEET Takue XXe OCHOBaHWUS,
KaK U Npu NpU3HaHUKU rpaxaaHnHa 6€3BeCTHO OTCYTCTBYHOLWUM: HeonpeaeseHHOCTb Aalb-
HeMWmMX OTHOLIEHUN MeXay OAHHbIM ULOM U NULAMU, KOTOPble COCTOSIM B OTHOLLUEHUSIX
C 3TUM INLLOM.

beccnegHoe mcyesHoBeHMe rpakgaH B COBPEMEHHOM MMpe, Mo HaweMy MHEHMUIO,
ABNSAETCH OOHOM U3 BaXKHbIX U COUMaAsbHbIX MpobnemM cpean MHoXecTsa Apyrux. B 60nb-
WMHCTBE C/lyyaeB, KOrga rpa)kgaHe NuWyT 3agBfIeHMS, HarnpaBieHHble Ha PO3bICK Npo-
MaBLMX aAunL, PO3bICK OObIYHO HE MPUHOCUT MOJIOXKUTENBHbIX pe3y/bTaToB.

Mpn paccMOTpeHUU AaHHOM KaTeropuu 4as NoMcka nponasLluX rpaxaaH MoryT rnpu-
B/1IeKaTbCS M OpraHbl BHYTPEHHUX Oen, 3aJa4aMm KOTOPbIX SBASETCS NMPUHATME 3a8BNEeHUN
0 6e3BeCcTHOM OTCYTCTBMU TrpaKgaHWHa, nNpoBedeHMe HeobXOAUMbIX MeponpUsaTUR,
HanpasBiEeHHbIX Ha MOUCKK rpaxkgaHuHa [KysHeuoBa, 2017; 88].

MHCTUTYTbl NPU3HAHUSA FpaXKgaHMHA 6e3BeCTHO OTCYTCTBYIOLWMM U 06bsSBNEHUE ero
ymMepwum obnagatoT onpegeneHHbiMm cneunduiyeckumm npusHakamMm, KOTopble NpucyLm
TOJIbKO UM.

MpoaHanusmMpoBaB yKa3aHHble MHCTUTYTbl, NOJlaraeM HeOBXOAUMbIM BHECTU Criedy-
owme U3IMeHeHUs B MaTepuasibHOe 1 npoueccyasibHOe 3aKOHOAATENbCTRO.

MepBoe npennoXeHme 3aKN4aeTcs B COKPALLEHNM CPOKa ONS NPU3HAHUS rpakaa-
HUHA yMepLKM 00 TpeX NeT, BMeCTO CYLeCcTBYLWMX NaTn. HanoMHuM, FpaXKgaHCKUM Ko-
nekc PCOCP yctaHaBnmMBan MMEHHO TPEXJIETHMIN CPOK A/ No4aYM TaKoro 3asiBIeHUS B
cyn. MNMpeacraBngeTcsd BO3MOXHbLIM BEPHYTb AAHHbIA CPOK, T.K. MPpU COBPEMEHHbIX cpepn-
CTBaxX KOMMYHMKALUMM UCYHE3HYBLUMIA TPpaXAaHUH HAWMAET cnocob cBA3aTbCs C 4Y€eHaMu
CBOEW CeEMbM M CKa3aTb O TOM, YTO OH HAXOOUTCS B XMBbIX. [MAaTUNETHUIN CPOK NpU coBpe-
MEHHOMN NPOAO/IKUTENBHOCTU XMU3HU IBNSETCS AOCTAaTOYHO 60MbWMM U ONUTENbHOE Bpe-
MS BbI3blBaeT HeonpeneseHHble pugmyeckme nocnencTems, CBI3aHHbie C MICYE3HOBEHU-
€M IMLa, KOTOpble B HEKOTOPbIX ClydasX HeOBX0AMMO peLlmnTb Kak MOXHO BbICcTpee.

HDanee, npepnaraetca npuHaTtb MNoctaHosneHne MNMneHyma BC PO «O HeKOTOpbIX BO-
npocax, BO3HMKAOLWMUX NpU pacCMOTPEHUN AeN O NPU3HAHUKM rpaXKaaHMHa 6e3BeCcTHO OT-
CYTCTBYIOLLMM UNN 0OBABIEHUN FPAaXXAAaHMHA YMEPLUMM», KOTOpOe No3BOosnI0 6bl obecne-
UNTb eanHOOBpasme ckiagblBawWENCa cyaebHon npakTMKM. B 4aHHOM MOCTaHOBAEHUMU
HeobxoauMmo:

—  06006WMmTL, KTO BNpaBe obpawaTtbCa B Cyq, C 3a9BNEHUSMU NO AeNaM YKa3aHHbIX
KaTeropumn, a TakXKe KTo M3 CyObeKTOB NMpaBa MOXET CTaTb Haubonee o4eBUAHbIM 3aMHTe-
pecoBaHHbIM IMLOM B TakKMX npoueccax;

—  YTO4YHUTb TpeboBaHUS, CBA3aHHbIE C OpopMeHMe 3a89BNEHUA B NOpsSaKe 0Ccoboro
NpPOM3BOACTBA, a TakXKe 0606LWUTb Cy4au OCTaBNEHUS TakKUX 3a8BNEHNN Oe3 OBMXKEHUS;

—  pasbsiCHUTbL NpaBuia, N0 KOTOPbIM UCYUCNSAETCS CPOK OTCYTCTBMSA FpakKaaHMHa,
HeobXoAUMbIN O0Ns Nofgayvun 3a89BAEHMNS B TUNUYHBIX U HETUMMUYHBIX CUTYaumax (B TOM YuC-
ne, Heob6XxoaAMMO OTAENIbHO YTOYHUTb, KakmMe COobbITUS CBMAETENbCTBYHOT 00 OKOHYaHUMU
BOEHHbIX OENCTBUA NPU NPU3HAHUM FPpaKaaHUHA 6e3BeCTHO OTCYTCTBYHOLWMM UK 0ObSB-
JIEHUN yMepLUUM MPU BOEHHbIX U Ype3BblYaMHbIX CUTyaumax (BbIBOL BOMCK, NOAMNUCAHME
MUPHOro JOrosBopa v ap.);

— OXxapaKTepum3oBaTb NepevyeHb AENCTBMI, COBepllaeMbIX CydaMu Ana Haanexa-
e NoAroToBKM AeN YKa3aHHbIX KaTeropun;

— 00600WNTb NPaKTUKy NpeacTaBieHUs U UccnegoBaHUS AOKa3aTeNbCTB, KOTOpbIe
noaTBepXXaarT 06CTOATENbCTBA, BXOASALWME B npeaMeT O0Ka3blBaHMA NO gefaM o npu-
3HaHUM rpakgaHnHa 6e3BeCTHO OTCYTCTBYHOLUMM UK OOBbSABAEHUU rPpaXKgaHUHA YMEPLUNM;
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—  baTb PEeKOMEHAAUMU CyAaM MO aHanmM3y OTHOCMMOCTM U OOMYCTUMOCTU AOKa3a-
TEeNbCTB, NPEACTABNAEMbIX 3a9BUTENAMUN AN9 BbISBNEHUS UCTUHHbBIX MOTUBOB AJINTENIBHOIO
OTCYTCTBUS FpakaaHMHA M UCKIIIOYEHUS 3/10F0 YMbICNA B LLENSX MCNONb30BaHUSA nocnen-
CTBWIA, BbI3bIBAEMbIX PELLEHUAMM MO TaKUM AeSiaM U ap.

Mpu M3YyYEHUU MHCTUTYTOB MNPU3HAHUA FPaXkOAHMHA GE3BECTHO OTCYTCTBYHOLLMM U
06bABNEHMS YMEPLIMM BblNM BblAENEHbI HEKOTOpPbIE NPO6IEMbI, CO3AA0LWME NPENATCTBUA
B OCYLLECTBIEHMWN NPABUILHOIO NpaBoCcyams.

B 3aKOHOAATENBLCTBE HE COAEPIKMUTCS YETKOIO NEPEYHSI 3aUHTEPECOBAHHbIX UL, KO-
TOpble UMEKT NPaBO NoAaBaTb 3aAB/IEHME NO AAHHOM KaTeropumn aen. Kak npencraBnget-
€A, 3aMHTEPECOBAHHbIMU NNLAMWN NO AAHHOM KaTeropum Oen MoryT BbICTyNaTb HE TOIbKO
POACTBEHHUKU, HO U KPEAUTOPDI, @ TaKXKe Apyrve nmua, C KOTopbiMM NponaBLwee A1Lo Co-
CTOANO B TEX UM UHbIX OTHOLLIEHUAX.

Mpy NpU3HAHUM rpaXkgaHMHA 6e3BEeCTHO OTCYTCTBYHOLWMM €ro MMYyLLEeCTBO MOXET
6bITb NEepenaHo B AOBEPUTENbLHOE ynpaBneHMe GU3NYECKOMY UK HOPUOANYECKOMY NULLY,
KOTOpO€e HAa3Ha4YaeTCcs OpPraHOM OMeKM U NoneynTenbCTBa. B 3akoHe He yka3aHbl 06CToSN-
TEeNbCTBA, KOTOPbIE C/Y)KAaT OCHOBAaHWEM A1 Nepeaaym Takoro MMyLLEeCcTBa B AOBEPUTESTb-
Hoe ynpasneHue. NoMMMO BCEro Npoyero, HEO6X0AMMO TaKXKE YKa3aTb, B KaKMX Cly4Yaax
MMYLLECTBOM rpaXkgaHMHA HEOBX0AMMO YNpPaBaATb.

B 3aknoueHne HeobxoaMMO OTMETUTb, UTO MHCTUTYTbl MPU3HAHMS FPpaXKAaHUHA 6e3-
BECTHO OTCYTCTBYIOLLMM M OOBSABNEHUS FPAXKAAHUHA YMEPLLMM ABNAKOTCA 3aLUNTON MHTEpe-
COB 3aMHTEPECOBAHHOMO NMLA NYTEM BbIHECEHUSA 3aKOHHOMO CyAeGHOro pelleHus, KoTo-
po€e HanpaBNeHO Ha YCTPAaHEHME HEeOoMnpenesNeHHOCTU B CEMEMHbIX, XUMULHbIX, rpakaaH-
CKMX OTHOLLEHMUAX, KOTOPbIMW GE3BECTHO OTCYTCTBYHOLWIMIA MPAXKAAHUH CBA3aH C OPYruMu
nmuamu. bnarogaps OaHHbIM MHCTUTYTaM COXPAHATCA YCTOMUYMBOCTb MpakaAaHCKMX MpaBo-
OTHOLLUEHWI 1 BCE NMpaBa U 3aKOHHbIE MHTEPECHI YYACTHUKOB HAX0AATCA NOA 3aLMUTO.
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